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Saten ent of the Case

These cases are before n e based upon severa l Petitions for A ssessi ent of Civil Peru kty



filed by the Secretary (Petitioner) a kg iy vioktions by Jm Wa lter Resou rces ( Respordent)
of variaus n ardatory safety stardards set forth in Titke 30 of

the Code of Federal Reyu htions. Pursiant to Notice, D ock et

No. SE 95369 was heard In Hoover, A kbana on Jaruary 17 ard 18, 1996, ard February 27,
1996. The parties settled four of the six orders at issue, ard the two ren ainiry orders were
litigated.

The parties each waived the opportu nity to file a post heariry brief, ard In lieu
thereof, preserted a closing oralargun ent.

Findirgs of Fact ard D isau ssion

L Order No. 3192511

A. Petitioners Case

On April 10, 1995, at approxin ately 1100 pn ., K eith Plykr, Chaim an of the
UMWA safety conn ittee, perforn ed a bim onthly exan iration of the East A ard B belts. At
approxt nately 230 an ., he observed float coa l dust in the air, severa l Abad(@ top ard botton
rollers (Tr. 24), ard severa I botton rolkers miry in coa l on the floor’. He indicited that
the bek was not a lyred, the ta il roller was nnnirng iInanacaun u ktion of coa I that was
twenty four to thirty six inches deep, ard coal dust was beiry blown inthe air. Plykr ako
roted that the bek was aitting irto the bek fran es® which were hot to the touch. He ako
roted acaun u ktions urder the rollers, ard on the roof ard ribs of the ertry.

Plykr indicted that the corditions that he observed preserted a hazard in that friction
cou K be created, ard additiona l coa I dust cou K be thrown irnto the air.

Plykr opired, based upon fifteen years experience work irg urdergroird in coa I n ires,
that the an ount of the acaun u htions of coa I that he observed, ard its bhd cobor Indicted a
Acortiru irg bu ikdup@ over a Ajp htter of daysi (Tr.33). I
this conrection, he noted that the coalacauin u ktions varied between three inches arnd twenty-

'On February 27, 1996, Respondent, with the concurrence of
Petitioner, presented notions to approve settlenents regarding
t hese four orders, and the remai ni ng docket nunbers (infra, 111
and V). -

The rollers are n etal ard are approxin ately four feet bory. Sets of three top rolkers
were located about five feet apart alory the lryth of the belt. A siny ke botton roller was
located about every ten feet.

*The terns Abelt frames, @ Abelt stands, @ and Abelt
structures, @ are all synonynous.



four inches deep, and exterded for the ertire kryth of the bek fron the header irby to the
tailpiece. He opired that due to the extersive an ourt of float dust on the roof, ribs, ard floor,
the naterim 1 had rot acaun u bted Awithina n atter of hours) of his exan iration

(Tr. 79).

At 145an ., Plykr pointed out the above corditions to Bobby Taylor, Jm Wa ker=s
Sfetyn an, and asked him to shut down the bek in order to clan it, as there was a Asevere
hazard@ to n irers work iy rear the bek lire (Tr. 24). A ccordirg to Plkr, Taylor told him
that he agreed that the cordtion was bad enaigh to shut down the bek, but that he did rot
have ary authority to do so. Plyhr suggested that Taylor get in touch with son eore who did
have this authority. Taylor called Trert Thrasher the shift foren an. Plykr indicted that
after Taylor taked to Thrasher, he (Taylor) inforn ed him (Plykr) that A. . . they didr¥t have
arnyore to put onthis bek lire at this tim €f
(Tr. 26).

Plhr indicited that on Asevera | occasions (Tr. 45) he had observed Asn olderiny( or
Ay low iry spots@ (Tr. 43, 44), ard o1 oke on the bek lire. He opired that these cord itions
were caused by the bek rot beiry alyred properly, and the belt

Acitting into the belt stardsi (Tr. 45). A ko he indicted that, Apretty frequently@, (Tr. 45)
n irers had reported fires to him that they had seen inthe n ire.

Plykr cane out of then ine at approxim ately 430 an . At that tm e, o ore was
clkaniny the belt lire. Plykr called the M SHA office at approxm ately 700 an ., to report
the corditions that he had observed, ard to request a section 103(g) irspection.

John Thon as Terbo, an M SHA irspector, testified for Petitioner. On A pril 11, 1995,
at approxm ately 945an .,

Terbo irspected the East B bek in the presence of Larry

Morgan, the day shift n ire foren anard Larry Sencer, the union represertative. He indic ted
that he con n enced his exan iretion of the outby ard of the B belt, ard cortinied by down
to the tail rolker, a distance of approxim ately 5000 feet. Terbo indicted that to the best of
his recolkection the bek was nnning when he arrived at the site! A coordiny to Terbo, he
observed coa | dust in the atn osphere. A ko, he noted that the floor, ribs, ard roof, inchidiry
the cross auts, were bk for the ertire leryth of the bek. He indicated that sine nom ally

*Kei th Wayne Ely, an MSHA supervisory ventilation
specialist, indicated that at 10:07 a.m, the A-belt was not
running. He indicated that, in general, if the A-belt is not in
operation, then the B-belt is not in operation. It is not
necessary to make a finding as to whether the belt was operating,
when the order at bar was issued. The issues presented by the
order will be resolved based on a consideration of continued
normal operations which includes activation of the belt |ine.



these areas are white due to the presence of rock dust, the bhd color was Avery obviousy (Tr.
94). He akbko observed anacaun u ktion of coa | dust on the starter box. Terbo testified that
there was float dust, bhd in color, on top of a Il con porents irside the starter box®> He noted
that openiry ard closiny of electria | contacts in the box, which ocai rs when power to the belt
istumed onand off, @an cuse arcing. He opined that the coa I dust AR psolitelyd did rot
res k fron spilbge (Tr. 100).

A ccordiny to Terbo, the tail roller ard Arum erousd (Tr. 101) n eta I belt rollers were
tumiry in aoa I dust on the floor. He idicted that the evertua I grindiry of the coa I dust
aused by these corditions can resu k In the produ ction of fine dust which cou b becon e
airborre, ard provide fuel for a fire. Terbo roted that son e rollers were hot, ard the bek
stards were Aextren ely hot@ (Tr. 106). A ko, the bek was aittirg into the stards, ard there
were acaun u htions on the stards. Terbo mrdiated that with contirued rom al operations, it
was Ahighly lkely that these corditions wou bl cortribute to a fire hazard (Tr. 105).

Terbo opired that, in the evert of a fire, injuries to n Irers
at the face as a resi kk of 1 oke irha ktion wou K have ocau rred, iresn uch as the bek ertry
was vertikted by intake air which floved iy to the face.

A ccess to the face was by way of vehicles that traveled on
a trad located rext to, ard parallel to the bek. A ccordiny to Terbo, A[ik was very obvious if
you traveled this track entry, ard supervisors travel this track entry ona shift by shift basis,
that you cou I see these corditions were theref (Tr. 111). He a ko roted that the acaun u Btions
exterded 5000 feet, ard that Athese corditions) (Tr. 111), were roted in the fire boss book
Adatirng bac to A pril 4th of 95" (Tr. 109). He opired that the acoun u htions he observed
did rot occur In one day, arnd that they had existed Affpr days@ (Tr. 115). He based this
opinion upon the extert of the totally bkd acain u ktions that exterded for 5000 feet, ard
covered the roof, ribs, ard floor.

Terbo isued anorder allegiry a vioktion of 30 CFR.
" 75400 which provides that Acoa l dust, . . . shall be cleared up ard rot be pern itted to
acain u kte Inactive work inys, . . {0

B. Respordent:s Case

David Gable, the assistart n ine foren anat the No. 7 M irg, has sixteen years
experience as a n irer. He did rot observe the bek In question on A pril 11, prior to its
irspection by Terbo. Gable first observed the belt on A pril 11, around noon. He ind ici ted
that there was not an Alrord inte an ou nt of spilkged on the bek lire (Tr. 156).

°0n cross exan dration, it was elicited that dust in the starter box an only be seen
when the cover 15 ren oved.



Gable testified that M organ, who was presert when the area was irspected by Terbo,
told him that he (Morgan) did rot feel that the spilbge was erough to warrart an order, ard
Afthat we had people work iy inthe area tryiry to take care of this problen .. .0 (Tr. 198).

Gable mdicited that, ingenera I, coa | rom a lly slips off fran the ribs, ard that spilkge
fron Dbelts s aneveryday occu rrerce. A ccordiny to Gable, when he observed the ertry at kssue
it was ApJkc to gray@ (Tr. 188). He ako mdicited that he did rot see the tail roller, or
other rollers tt miry in coa I dust.

C. Aralysis

1 Vioktion of 30 CFR. " 75400

Respordent did not proffer the testin ony of M organ or other eyew itress to the
cord itions observed by Terbo on A pril 1L Hence, there 5 NO eyew itress testin ony to
cortradict Terbo=s testimn ony rejardiny his observations on A pril 1L Inthis regard, I rote that
Gable testified that the ertry was bkc to gray when he observed it a few hours after Terbo=s
irspection, and that he did rot see the ta il roller or other rollers umiry N coa | dust. 1 find
this testm ony Ing fficient to rebut Terbo=s testm ony as to what he observed during his
irspection. I thus accept Terbo-s testim ony. I find that there wasanacan u ktion of cx |l
dust in the B-bek ertry to the extert ard degree testified to by Terbo. (See, Ol Ben Cx 1

Con pary,
1FM SHRC 1954 (Decen ber 1979)).

Plyhr testified that, as observed by him at approxim ately 230 an ., on A pril 11, there
wasanacan uktion of ce I, bkc iIn color, between three inches and twenty-fai r inches deep,
for the ertire leyth of the belt at question. There & no evidence that the n ateri I observed
by Plykr had been clared prior to Terbo=s irspection, ard that the coa I dust observed by
Terbo had just acain ukted. There s no evidence to esablish specific lly when the coa I du st
observed by Terbo had been deposited In the areas noted by him . Bdiscolrt ertirely M organ-s
hearsay opinion that the spilkge was an everyday occu rrerce, ard was not enough to warrart a
section 104(d) order. 1find that hearay opinion is inherertly urnreleble, ard hence this
testm ony s disregarded.

Gable mdicited that spilkge fron belts isa Acon n on ocal rrercel (Tr. 154), and that
what he observed n dday on A pnrl 11, was not Aan irordirete an o nt of spilkge( (Tr. 156).
However, tak iy into accourt the bk cdk color, depth, and extert of the coa I dust
acain n u ktions® I find that the coa I dust had been Apem itted to acaun u kte@ in the ertry at
isie ard inthe starter box. Bthus fird that it has been establshed that Respordent did
viokte section 75400 gsipn.

°1 find that the acaun u ktions covered the roof, floor and ribs of the ertry at issue for
the ertire leyth of the ertry.



2. Significant and Substanti al

A "significant and substantial"™ violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R " 814(d)(1). A violation is properly designated
significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

i1l ness of a reasonably serious nature.” Cenent Division,

Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Comm ssion explained its interpretation of the term"significant
and substantial" as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsum the Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety-
contributed to by the violation; (3) a reasonable
i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nat ur e.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Conmm ssion stated further as foll ows:

We have explained further that the third el enent
of the Mathies fornula "requires that the Secretary
establish a reasonable |ikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FVMSHRC 1834,
1836 (August 1984). W have enphasized that, in
accordance wth the | anguage of section 104(d) (1), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and
substantial. U S. Steel Mning Conpany, Inc., 6 FMSHRC
1866, 1868 (August 1984); U. S. Steel M ning Conpany,
Inc., 6 FMSHRC 1573, 1574-75 (July 1984).

As set forth above, (1)(C (1) infra, the evidence clearly



establishes a violation of section 75.400 supra. Based upon the
testinony of Terbo, as corroborated by Plylar, |I find that due to
t he extensive presence of coal dust, fine coal dust in the air,
and rollers turning in dust, the violation contributed to the
hazard of a fire or explosion. The belt may not have been
runni ng when initially observed by Terbo. However, taking

cogni zance of the extent of the violative conditions herein,

| find that the hazard of a fire or explosion would have

been contributed to given the continuation of normal m ning
operations, i.e., the mning of coal and the running of the belt.

In analyzing the third elenent set forth in Mthies, supra,
i.e., the likelihood of an injury producing event, | note that
car bon nonoxi de sensors were placed at intervals along the entry,
the belt was flame retardant and resistant, and no injuries had
been reported at Respondent=s m nes due to the type of conditions
observed by Terbo. However, | place nore weight on the existence
of the follow ng: theextert and depth of the coa l dust acaun u Btions, the preserce of
float coa I dust in suspension, the preserce of coa | INa starter box where arciny s possio ke, the
preserce of hot rollers ard stards, the fact that the belt was cutting into son e stards, the
acain uktion of ccelonard arourd the stands, ard the preserce of rollers ty miry in dust.

I corclude, based on a ll these ciraun starces, that given cortinied n NN operations, the haz rd
of a fire or explosion was reasorably lkely to have occirred. Further, based upon the
urcortradiced testm ony of Terbo, I corclude that shou K this evert have occu rred, it was
reasorebly lkely to have resi ked Inan inury of a reasorebly serious mature. For these
reasors, 1 corclide that the vioktion was synifiart and substarti L.

3. Unwarrant abl e Failure

In essence, it appears to be Respondent:s position, as
articulated by Gable, that spillages are conmon, and that the
condi tions observed by Terbo were not out of the ordinary and did
not have to be cleaned up. Also, it appears to be Respondent:s
position that, in general, extensive accunul ations can occur in a
short tine.” However, the record clearly establishes that
accunul ati ons had existed as early as mdnight April 11, and had
been reported to nmanagenent at approximately 1:45 a.m, on
April 11. Terbo indicated that tw persons were observed
cleaning at the tail of the B-belt. However, there is no
evi dence of any other efforts nmade to cl ean the extensive

" Inthis correction, I rote the testin ony of Plylar, on cross exan irtion, wherein he
indicted that ifa bek s out of algrm ent, large acaun u ktions, bkde in color, an rest k ina
Ashort an ourt of tm e (Tr. 63). He ako mdicited that this can ocau r if the header becon es
Ajan med up with rocks@ (Tr. 62).



accumnul ations that extended for 5,000 feet. | thus find that the
record fails to establish that significant efforts were made to
cl ean the accunul ations until Terboss inspection. In addition,
taking into account the depth of the accunul ations, their extent,
and their obvious black color, | conclude that the violation
herein was the result of nore than ordinary negligence and
constituted aggravated conduct. | thus find that the violation
resulted from Respondent:s unwarrantable failure (see, Enery

M ning Corp., 9 FMSHRC 1997 (1987)).

4. Penalty

| find, consistent with the discussion above, (1)(CO(3)
infra,) that Respondent:=s negligence was nore than ordinary.
also find that the violation herein was reasonably likely to have
resulted in a fire or explosion causing a serious injury. | thus
find that the level of gravity was high. Further, taking into
account the history of section 75.400 violations at this m ne,
find that a penalty of $6,500 is appropriate.

1. Order No. 3194841.

A. Violation of 30 CF. R " 75.1725

1. Petitioner=s Case

Plylar inspected the A-belt on April 10, at approxi mately
11:30 p.m At that tine, he observed that the belt was out of
alignment, and was cutting into the belt stands. He testified,
in essence, that the belt was running on top of sonme rollers that
were partially lying on the floor, as both ends of these rollers
were no | onger attached to the stand. Plylar noted that several
rollers were mssing, and several top rollers were A amred up
together@® (Tr. 238). He indicated that the belt frame was hot to
the touch. According to Plylar, there was an accunul ati on of
coal under the belt drive and the take-up rollers, which extended
the entire length of the belt |ine.

Plylar indicated that the accumul ati ons had been covered by
rock dust, and extended for the entire belt [ ength which was nore
than 4,000 feet. According to Plylar, he had seen the conditions
that he had testified to in the past, and that Aseveral of these
condi tionsf@ had been witten up in the fire boss book Afor the
| ast several days.@ (Exh. G1, Par. 10). Plylar noted that he

had never seen a belt line A. . . with this extent of damage to
it or this extent of belt cutting into the franes . . .0
(Tr. 246).



At approxim ately 235an ., Plykr recon n ended to Taylor to tu m off the bek.
Taylor resporded that he did rot have the authority to shut it dovn A ccordiry to Plykr, he
requested of Taylor to shut the bek down because of the hazard resu Kirg fron the bek attin
into the fran es which cou b cause the bek to sn older.

OnApnl 11, K eith Wayre Ely, an M SHA supervisory vertibtion speck Iist, inspected
the East A -bek, ard waked
the ertire keyth of the belt inby to the Bheklt. A ccordiny to Ely =s corten porareous notes,
(B. G-6), at the first crosscut by the take-up rolker, a roller was lyiry on the floor, it
was not ubbiry agairst any n ateril on the floor, as the bekt was not in operation. Ata half
crosscu t outhy brattice No. 13° , ore erd of a roller had con e loose fron where it was
sisperded by a harger, ard was lying on the floor. At brattice No. 14, a botton roller was
n isiry which allowed the bek to rub agairst the belkt stard. At brattice No. 16, two stards
were beiry rubbed by the bek. At brattices Nos. 21ard 22, there were rollers on the botton .
At brattice No. 24, there was a roller with one end on the floor. At brattices Nos. 29, 31,
32, ard 38, the bek was rubbiry agairst the belkt stard. A roller was n issiry at brattice No.
38. At brattice No. 42, there was anacan u ktion of coa | that was eght inches deep, ten
inches wde, and exterded for twenty-faur inches. At brattice No. 44, the stards were too hot
to tou ch.

®Ely had identified the various brattices as brattice 13,
et c. In the test of this decision, the brattices are identified
as brattice No. 13, etc.




Ely roted that the bek was rubbiry agairst the belt stard cusiry grooves up to ore
inch deep’ A coordiny to Ely, at ore location the belt structure had worn to the poirt where it
was no loger sold, but had been at into two pieces. Ely idiated that he had tou ched the
belt structure with the back of his hard, ard &t was so hot that he had to ren ove his hard.

Ely indiated that if one end of a roller had becon e detached, and was lyiry on the
floor, the endl that was still attached ard rot rotatiry cou b becon e heated by the bek rubbiry
agamrst it. A ko, the n oven ent of the bek cou l cause the roller erd that was on the floor to
rub agairst the floor, and create friction ard heat. A ccordiny to Ely, if the bek 1 not a Iy red
properly, ard travek fron sile to sue, it @an b agairst the n etal bek stands, ard cuse the
belt to becon e frayed. Shou K this ocair, the frayed ends canget wrapped up arourd the
bearirys resu kiry inan Aen bersi type cordition
(Tr. 347).

Ely indicted, ingenen I, that the corditions that he observed wou kK lead directly to a
fire. He exphired that this corclusion was based upon the preserce of coa l which was a fuel
for the fire, a lory with an gnition sw rce ie., friction a loy the bek cused by the nibbiny of
the bekt aga irst the stards, ard son e rollers rolliry incoa l dust. A ccordiry to Ely, since the
cited entry was in intake air, ard the work iy section was located vy, it was hghly lkely
that the resu Kirg fire wou Kl cause injuries due to sn oke irha htion.

Ely opired that the vioktion resi ked fron Respordent:=s urwarrartable faibre. Inthis
conrection, he mdicted that the belt was exan ired each shift, ard that the cited cord itions
col K be seen fran the track which ranalonyside ningy percert of the bek lire. He noted
that the bk discoloration of the stards was Avery evident( (Tr. 310). He tem ed the
cord ition of the rollers as Aobvious@ (Tr. 310). He stated that the mnition sourees, ie., the
coa lacain u ktions, were Aobviousi (Tr. 310). Further, because the bek traveled fron ore side
to arother ard was not a liyred properly, he corcluided that it had rot beenwell n aintaired. ©

°0n cross examination it was elicited that only nine stands
wer e damaged.

YEly ako indicted that ertries in the fire boss book confim ed that the cited
cord itions existed for son e tne. B1do not place ary weight on this testin ony. The fire boss
book I the best evidence of its corterts. However, the fire boss book was not offered In

10



Ely corcluded that the cited conditions had rot been created within one shirft, ard that it took
severa I days for the corditions to have developed. His corcluision was based on the large

rnun ber of n ksiry rollers, the existerce of grooves inthe n etal stards, ard the obsenvation that
a nun ber of rollers were corrected to the sard on only ore end, leaviry the other end lyiry
on the floor.

Ely ssuied a section 104(d)(2) order allegiry a vioktion of 30 CFR. " 75.1725a)
which provides as follows: AM obile ard statiomary n achirery ard equ ipn ent sha Il be
naintaired insafe operating cordition ard n achirery or equ ipn ent in ursafe cord ition sha ll
be ren oved fran service mn ed mtely.d

2. Respondentss Evidence

OnApnl 11, Gable accon panied Ely was during the ertire irspection of the East A -
bek, which was approxm ately ore n ile lony, and cortaired 4,000 to 5000 rollers. Gablke
inliated, in resporse to a leadiny question, that it i Arot urcon n on@ for
eleven rollers to be n sssiry (Tr. 387-388). Gable opired, In esserce, that the corditions cited
by Ely did rot presert ary safety hazard to n irers.

Gablk mdicited that the belt, ard cords corta ired iN it, are rubber, and fire resistart.
Gablk mdicited that, in nom a I operations, pilkges are cleared by twenty-five n irers whose
soke task K to clean the bek lire.

evidence.
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Bill Woodward, a self en ployed corsu kart, who has desyred ard helped irsta Il bek
lires inurderyrourd n ires, testified for Respordent. Woodward idiated that asa corsu lart,
he visits anurderground n ire five or six tm es a n onth, ard wrspects bek lires. W oodwa rd
opired that if botton rollers are nak iy cortact with the belk stards, the belt wou K rot be
ursafe to people. He opired that the mainproblen with n issirg rollers s dan age to the bek.

He mdicted that if eleven rollers were bad or n ssing alog a onen ile loy belt lire, the
bekt wou Kl becon e ursafe if the problen s with the rollers existed for AjpJobably four or five
daysa week@ (Tr. 40) (February 27, 1996).™ He opired that shou ki this ocaur, A . . . that
wou Kl be n ore dan age to the belt thanarything eke@ (Tr. 40) (February 27, 1996).

A ccordiry to Woodward, ifa belt &s rubbiry agairst a stand, it a@antake two to three
days, or Aweek s An onths,@ or Aa few daysf for the belk to cut irto the stard (Tr. 42)
(February 27, 1996). He exphired that it deperds upon how hard the belt s rubbiry agairst
the stard, ard the type of bek mwwolved. Woodward stated that, in esserce, stuck rollers, ard
belts rot beiry aliyred properly are Avery con n onf corditions (Tr. 47)
(February 27, 1996). He sa i that it s A[VEry, very con n on@ for bekts to be frayed at their
edges, ard it is Acon n onf for belts to con e In cortact with the stards (Tr. 47) (February 27,
1996). Woodward opired that the corditions listed in the order at wssue were rot ursfe for
n irers.

3. Arnnlysis

In esserce, it appears to be Respordent=s position that the belkt was not ursafe to
n irers, since lkess than two terths of a percert of the rolkers on the bek were bad, ard only
nire stards, 1., less than nire terths of a percert of the stards, were dan aged. 1 reject this
argun ent for reasors that follow.

" The trarscript of the cortinied hearirg on Februry 27, 1996, is cited by refererce
to the page of the trarscript ard the date ie., February 27, 1996.
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1 accept Ely=s opinion that the belkt in question was not n aintaired ina safe cordition.
Respordent did not rebut or m peach Ely=s testm ony rejardiny the follow iy cord itions: the
belt was not in alym ent ard was cortactiry son e bek stands, ten rollers were n sy, and at
three locations one end of a roller was lying on the floor. These cordition c@n cuse heat ard
friction which can kad to st oke or a fire” 1 reject Gabless opinion that the belt was safe, as

the record does rot set forth in sufficient deta il the facts that he took into accou nt which

form ed the basis for this opinion. 12 ko reject Woodward =s opinion that the cited cord itions
were rot ursafe to n rers. On crossexan iration, Woodward was asked to expbkinwhy the
follow Iy cord itions do not presert ary hazards to n irers: the belt beiry out of alyrm ent, the
belt runnin o the stards, ard the preserce of stud rollers. His resporse s as follows: Ak
just donet@ (Tr. 67) (February 27, 1996). The only other expressed basks for his opinion was
his relance on the asun ption that the belt In question atisfied M SHA requ iren ents, ard

wou b rot bum. There i rsu fficient evidence in the record to prediate a firdiry regarding
the con position of the bek, ard the degree to which it was fkn able. Further, as set forth In
Ely-s credib ke testin ony, other corditions were presert which coi bl have caused a fire. Bthus
find that there & an irsu fficient basis to put arny relience upon W ooda rd = op inion.

For the above reasors, I fird that the bek was in Aursafe corditiond, ard ro ursafe
con porents had been ren oved when cited. Bthus fird that it has been establshed that
Respordent did violate section 75.1725(a) supr.

4. Synificrt and Sbstartil

There s No evidence iIn the record that there have ever beenary Inuries to n irers at
the subject n ire, ress Kiry form the cited corditions. A ko, carbon n onoxide n onitors were IN
pkce aloy the bek lire. Further, there i No evidence that there was arny vioktive co |
acain u btion alony the bek lire. Nor i there ary evidence that the belt natere I did rot
neet M SHA specrfia tiors.

However, 1 rote the follow iy - The con biretion of the vioktive cord ttions, the
preserce of ca I, the preserce of friction as testified to by Ely ard rot cortradiced or
n peached, the urcortradicted testimn ony of Ely that the stards were hot to the touch, and the
fact that the ertry was vertibted by intake air which wou ld have carried ary sn oke generated
by the fricion rex kirng fron the vioktive corditions down to the work iry section. Based on
these factors, I corclide that the vioktion was synifiant arnd substartie 1 ( See, Mathies, sipn).

5 Unwarnnabk Rilre

23 B6.G-13,6-4 (Par 213), and G-15.
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Respordent did not in peach or cortradict Ely =s testim ony that the vioktive cord itions
observed by hm were obvious, ard wou d have been roted by a person traveliny a loyside the
beltway perfom iy an irspection. There s No evidence as to how oy In fct the vioktive
cord itions noted by Ely had existed. However, Itake coynizince of the follow iy - the extert
of the conditions abserved by Ely, the fact that grooves had been it into a stard to a depth of
one Ind, the fact that the belt was out of alyrm ent and rot corrected, the fact that corditions
had been observed by Plyhkr the shift before, the Bd of evidence that these corditions were
corrected between the tm e observed by Plykr ard reported by him to Taylor, ard subsequently
observed by Ely the followiry shift, ard the bcd of evidence that Respordent n ade arny
synifica it atten pt to correct these

corditions. Based on a ll these factors, I corclude that the vioktion herein resi ked fron n ore
than ordirery reg lgence, and reached the level of aggravated corduct. Bthus find that the
vioktions ress ked fron Respordent=s urwarrartable failire (e, B ery, ipn).

6. Pernlty

Corsileriry the factors set forth in section 110 (1) of the Act, I fird that a pera ky of
$,500 is appropriate.

L Order Nos. 3016179, 3192505, 3021493, ard 3192465

At the hearirg, Respordent, with the conai rrerce of Petitioner, n ade a n otion to
approve the settlen ent the parties arrived at regardiny these orders. k s proposed to reduce
the tota I pere lty fron $13,000 to $8,600. 1 have corsidered the represertations ard
doaun entation s bn itted, ard 1 corclude that the proffered settlen ent is appropriate urder the
criteria set forth in section 110 (1) of the A ct.

V. Docet Nos. SE 95358, SE 95339, SE 95367, SE 95344 anl SE95476

At the hearirg, Respordent, with the corai rrerce of Petitioner, n ade a n otion to
approve the settlen ent the parties arrived at regardiny these cases. k& s proposed to reduce the
tota | pera ky fron $41289 to $14,621 K have corsilered the represertations arni
docunm entation ubn itted, ard B corclude that the proffered settlen ent is appropriate urder the
criteria set forth in section 110 (1) of the A ct.

ORDER

k s ORDERBED that, within 30 days of this decision, Respordent sha Il pay a total
pers Ity of 836221
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Avran W erberyer
Adn instrative Law Judge

D istribu tion:

Willen Lawson, Bsq., Office of the Slicitor, U.S. Departn ent

of Labor, Site 150, Chan bers Blg., Hyhpoirt Office Certer,
100 Certerview Drive, Bim igphan , AL 35216 (Certified Mail)

R. Sanky M orrow, Esg., Jm Wa lter Resou rces, Irc.,
P.O. Box 133, Brockwood, A L 35444 (Certified Mail)

Inl
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